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In London, if you come out of the Piccadilly Circus Underground Station and walk west along Piccadilly, after a couple of long blocks you will have on the right Old and New Bond and Clifford Streets, and a short distance to the left Bury and King Streets.  In this precinct can be found a concentration of the top-end dealers in the trade in Asian antiquities, as well as Sotherby’s and Christie’s auction houses.  An inspection of the artefacts on offer in these premises will show an array of often museum quality material (priced accordingly) from, for example, the Han and Tang Dynasties of China, the Khmer period in Cambodia, and Gandharan era from what is now either Pakistan or Afganistan.  The catalogues describing the material, especially those provided by the dealers, are often profuse in their description of the works, their dimensions, colours, distinctive features, and not uncommonly there is an attempt to show a similarity between the given work and a comparable work which has a known archaeological provenance.  

What is invariable in these catalogues with respect to the material from these regions of Asia, including China, is that no provenance is provided for the work that states the origins of the given piece in terms of when, and where, it was discovered.  The material may be described, for example, as a terracotta horse from the Tang Dynasty period with a rough time period in terms of its original manufacture, but no information is available as to where the object was found, when it was removed from its archaeological site, who was responsible for the removal, and whether the material has been published in an archaeological archive.  Most commonly there is not even a statement of who has owned the object previously.  This absence of information on provenance should be disturbing to potential buyers.  Buying art works may often involve risk, and a standard routine for reducing risk in the art trade is for potential buyers to insist upon obtaining, and dealers to provide, information about the history of the work in question.  A major Japanese museum in February of 2000 discovered how costly the absence of such information can be, when a recently purchased multimillion dollar Chinese artefact was found to have been stolen from a provincial museum in China (the object had been sold, by the way, by one of the best known dealers in Old Bond Street).

One major reason which can be advanced to account for the practice of not providing provenance for Asian material is that most of the objects have been plundered from the original sites, and then illegally exported out of the country of origin.  By virtue of the peculiar combination of circumstances of practice and law, however illicit the process by which the material moved out of its original location, once in London it is perfectly legal to both sell, and buy. these plundered goods.  Needless to say, there are more than a few voices which have been raised in protest to the availability of this material, notably from countries such as China who see their cultural heritage disappearing at a disturbing rate, and from archaeologists dismayed at the loss to human knowledge that occurs when sites are plundered. 

Antiquities Compared with Other Illicit Markets

To the criminologist, there is much that the illicit trade in antiquities shares with other criminal markets, especially the traffic in illegal drugs. Like antiquities, the trade in drugs is driven fundamentally by the economic demand originating in wealthy developed countries, which then exerts a pull on the supply often found in underdeveloped nations. Both of these illicit markets are international, and both take different shape for different kinds of material (that is, as there are different international contours to the heroin and cocaine markets, so there are different features to the market for Chinese material vs. Pre-Columbian objects from Latin America).  Both as illicit markets require a number of different technical tasks (extraction of material, agents to negotiate sales, transport and smuggling operations, and then wholesale and retail sales functions), and both depend upon some amount of corruption of public officials (customs, police, lawmakers).  Even when the maps showing the movement of material are compared, as for examples the transit of cocaine or of Pre-Columbian artefacts, the pathways often are remarkably similar.

There is, however, one fundamental difference between the antiquities market and most other criminal markets.  From beginning to end, the traffic in drugs is illegal, which means that the ultimate buyer, as much as anyone else in the chain of market activity, must conceal both the purchase and the consumption of the goods from legal authorities.  In sharp contrast, the buyer of plundered antiquities in the market climate of London or New York is able to purchase and  display these goods openly and legally.  In a word, the market for antiquities is half illicit, half licit.  While the peasant tomb robber in China may be executed by the state for his role in the initial acts which result in the availability of the artefacts on the market, the ultimate purchaser of Tang or Han Dynasty material at Sotherby’s or Christie’s, or even in the venerable premises of Fortnum and Mason (where terracotta objects from China were recently available in their Gift Department) does so openly and without fear of arrest..

The Illicit Aspect of Antiquities Trading

The segment of the antiquities trade that is illicit will be that part of the market concerned with the initial supply of material.  The dynamics of this trade are driven by the economic forces which result from the demand exerted by wealthy developed nations on the often underdeveloped and impoverished nations which provide the supply of material:

The forces behind the increase in looting are several, but at their core lie the same economic factors that are the engine of site destruction worldwide.  Looting is in every instance a response to the skyrocketing demand for antiquities by moneyed consumers in the developed world.  (Pendergast, 1991: 89-90)

Murphy, for one, has provided a clear description of this trade in goods from China as market activity:

In large part, the problem of the illicit traffic in cultural property results from economics:  demand exceeds supply in market states, and supply exceeds demand in source states.  (Murphy, 1995: 155)
Currrently, most source nations have enacted one or another form of legislation in order to prohibit the outflow of cultural material..  According to Greenfield (1996: 199), the earliest record of a regulation of cultural property dates to 1464, when the Pope at the time prohibited the exportation of works of art from the Papal States, this being followed by subsequent papal laws which referred specifically to archaeological excavations.  In the first decade of the 20th century, countries such as Turkey (1906, see Blake, 1998) and Italy formulated their first laws regarding the removal of cultural property , although, of course, prior to this various regions in Italy had provided regulatory controls in the 18th and 19th centuries (Guerzoni, 1997).

There are essentially two forms of legislation aimed at restricting the outward flow of a nation’s cultural heritage.  One form, such as the regulations found in the early attempts at restriction by nations such as Italy and Turkey, consists of prohibitions placed upon the export of material important to the national heritage.  This can be considered the weaker form of regulation, since the courts of many of the developed nations of the world, especially the UK and USA, have taken the position that they will not enforce the export regulations of other countries.  Essentially what this stand of the developed countries means is that it is the business of the supplying nations who adopt export restrictions to close their own borders, and once the material has been removed the courts of the destination countries will not serve as a vehicle for obtaining the return of the plundered material.

A second approach, what can be termed the stronger version of such prohibitive legislation, is where the laws are written so that the ownership of antiquities is vested in the state, and thereby the unauthorised excavation and exportation of such material constitutes the criminal offense of theft (Kaye, 1996, 1998).  While there are, in fact, a number of difficult issues that must be addressed in terms of successfully establishing the material elements of the offence in a court room, nonetheless as a general principle the legal systems in countries such as the UK and the USA will cooperate with the source nation in seeking the return of plundered material once the issue is defined as theft.

There is, in addition, a layer of law and regulation which can be found at the international level as well.  Through the work of the United Nations, at least two sets of major regulations have been formulated, the 1970 UNESCO convention and the more recent UNIDRIOT document (Renfrew, 1999; Prott, 1996).  Unfortunately, for these conventions to have any impact, both the source and the destination nations must have signed these conventions, and many have not (this includes, among primary source nations countries such as Thailand, and among destination countries the UK – one of the reasons which accounts for the centrality of London in the trade of Chinese antiquities).

The consequence of whatever combination exists of national and international law is that at the source end of the antiquities market is clearly illicit.  Virtually all source nations have one or another forms of legislation which prohibit either the plunder or the export of material important to the cultural heritage.  The removal of the material from the site, and/or from the nation, constitutes a criminal offence.  At times, of course, the material is simply stolen from either a public museum or a private collection, in which case the illicit status of the object or objects is manifest.

Passing the Material onto the Market: The Transformation of Illicit to Licit

What distinguishes the traffic in antiquities from other criminal markets is that at some point most of the material must surface as legitimate goods in a legal market if the full value of these goods is to be realized.  There are many reasons why consumers buy art and antiquities, and economic motivations around assumptions of investment value often loom large.  In this case, the purchaser is generally going to insist that the purchase be both safe and above board (at least in appearance).  This poses a problem for goods that are clearly illicit in their origins.  What must happen is that through one mechanism or another, the material must pass through a portal, or series of portals, so that the goods appear legitimate when they emerge on the floor of the gallery of a private dealer, or on the block at an auction house in the destination country.

Critical to this process is an understanding of the pathways plundered antiquities take on their way to market, and the laws that concern the movement of such goods.  In most cases, what must transpire is that the material will be smuggled out of the country of origin into a transition point (or points).  A feature of the transition point is that it must be something like a free port (either de facto or de jure), so that proper papers of export can be prepared which will be required for the export of the material from the transit point, the import of the material into a destination market country, and for the sale of that material once it is in the destination country (and perhaps the subsequent export and import of the material to the country of the purchaser).  A common feature of the acceptable transit points for Asian material is that in these one need not be concerned about establishing how the material entered the jurisdiction, the only issue is that the material can be exported freely from that place. 

In Asia, there are three or four major cities which serve as transit points.  For Chinese material, of course, Hong Kong has long served as a major transit port..  Historically, there has been little difficulty in the shipping of antiquities out of Hong Kong, although the change in status with the takeover may see a gradual erosion in its role when and if the Chinese government chooses to recognise the volume of antiquities traded through that port, given the difficulty of reconciling that trade with its officially stated desire to restrict the trade in cultural material.  Should that happen, Taipei or Singapore, and perhaps even Bangkok are available to absorb the burden (since some plundered material from China is already passing through these transit points anyway).  The key feature of these Asian ports is that they can provide the export dccuments necessary for the appearance of legitimacy once the material goes on the market in a setting such as London.  In some circumstances, the doubly careful trader might add a further transit point, passing the material through Switzerland (or similar destination), where it might transit through the hands of one or two dealers, and then when it moves onto the market it has the advantage of ease of movement from one European country to another, and the material further can achieve the provenance of being “from the private collection of a Swiss gentlemen” as found occasionally in the catalogues of the leading auction houses.  It also needs to be pointed out that a transit point such as Hong Kong is where the material first surfaces as apparently legal goods, and the city (as other transit cities) does a large trade directly to a vigorous local, Asian and tourist market.  In other words, it serves both as a transit and a destination port for Chinese material (as a walk along Hollywood Road will establish), and for material from other parts of Asia as well (in June of 2000, for example, very fine, expensive, and in all probability, plundered Khmer objects from Cambodia could be found on offer in Hong Kong).

In countries like the United Kingdom, export papers for material plundered from China transiting through free port such as Hong Kong will in most circumstances not be questioned.  If the materials are illicit primarily because they violate export restrictions from the country of origin, this will not provide grounds for action by United Kingdom customs agents.  Technically, since material plundered in China has is in law stolen property, there might be grounds for seizure, but such action is exceptionally rare.  A major factor here is that there are obviously thousands and thousands of Han, Tang, Song and Ming Dynasty objects passing into countries such as the United Kingdom, and it is simply not possible for China to establish for a specific artefact where when and how that specific object has been plundered, which the law would require if the object were to be seized as a stolen object, and ultimately returned.

The net result is that when the goods are imported into the destination point for ultimate sale, they can be dsiplayed openly and sold in the finest premises in the most prestigious of locations in a city such as London (although it should also be pointed out that there are also lower end premises which sell this material in such venues in London as Grays Antique Market, conveniently close to Bond Street, or in shops near to or along Portobello Road).  This situation is helped, of course, because the purchasers themselves either are unaware, or prefer to ignore, the question of the origin of the objects.  Certainly, the very polished and refined dealer will assure the client that the goods have been legally obtained which may be true in the narrow sense that they have passed through customs quite legally on their way into the country (whether this is correct is another matter, as the Japanese museum discovered to its sorrow in the story above).  Further, for at least some of the objects, such as the terracotta or other clay based material that makes up a large amount of the trade in ancient Chinese objects, physical tests are possible to authenticate the age, and such tests will be routinely offered as a demonstration of the “authenticity” of the material.  The goods that may result in the execution of a peasant tomb robber in a remote region of China have been transformed, and now are available to sale to the most select and wealthy clientele.  Even such venerable institutions as Fortnum and Mason have entered this trade, since earlier this year rather lovely examples of early Chines antiquities were on offer in its fourth floor gift shop.  It is, of course, precisely the demand of such clients which fuels the whole market activity, since the enormous profits from the sale of these goods makes the costs of extraction and transit of the material possible.

Where Do We Go From Here?:  The Policy Options

A major rationale for describing the trade in Asian antiquities as a market concerns how this serves to identify appropriate targets for public policy intervention.  Unfortunately, the issue of policy options is confounded by the divergent, and at times conflicting, perspectives that different parties bring to this debate.  Some, mainly those working in a political environment, aim to prevent cultural material being exported from their country, and to obtain the return of culturally significant objects which have been removed from the country.  For them the issue is the preservation of cultural patrimony.  Archaeologists, however, want to stop the plunder in the first place, since what is at issue for them is maintaining the integrity of cultural sites.

Cultural orphans, torn from their contexts, remain for ever dumb and virtually useless for scholarly purposes.  Mere appreciation of visual attractiveness, and the aesthetic pleasures to be derived from high-profile objects, must not be confused with knowledge or depth of understanding of them, and here the influence of the Modern Movement in the Fine Arts with its cult of the art object bereft of intellectual content---Roger Fry’s ‘form without content’---has been pernicious.” (Cannon-Brookes, 1994: 350)

On the other hand, while dealers at times profess a willingness in public to do what is necessary to stop illicit plunder and traffic, their livelihood requires an assured flow of material onto the market,.  They will find themselves, thereby, in conflict with archaeologists attempting to restrict the private trade in cultural objects.  Collectors and potential buyers hardly speak with one voice, but many currently involved might be presumed to take a position close to the dealers, since they may want continued access to cultural material to expand their existing collection.  

Obviously, no single policy option can reach across these contradictory perspectives (this divergence of views can be found in testimony to an ongoing inquiry of a Select Committee of the Parliament in London which is exploring precisely these issues).  A position will be assumed in what follows that encompasses both the cultural protection and archaeological perspectives.  That is, the objective is in the first instance to protect the loss to human knowledge represented by the looting of archaeological sites, while at the same time recognising the importance to countries such as China the issue of the protection of cultural heritage.

To some degree, this discussion can be guided by some of the important lessons of history. One such lesson concerns the dismal record of prohibition laws focused at the supply end of the marketplace regarding both drug and antiquities markets.  Recent writing in the drugs area, with the exception of official government documents, provides a strident chorus declaiming the failure of attempts, especially by the USA, to reduce the flow of illicit drugs by means of policies or interventions which focus on source nations. With regard to drug policies aimed at the supplying countries, Stevenson has observed:

For 70 years, the international community, spurred by the USA, has used diplomacy and financial and military assistance to persuade producer countries to control drug production.  Despite this effort, supply-side policies have made no discernible impact on the global availability of drugs.  (Stevenson, 1994: 33)

Similarly, in his commentary on the “drug war debacle”, Rosenberger (1996) argues that US drug policy is fundamentally flawed in its emphasis on supply-side policies, and that despite the massive eradication and interdiction operations of that government coca is more widely grown that it was ten years ago, and there is a similar story with respect to opium and the global availability of heroin.  No simpler conclusion can be offered than the advanced by Stevenson (1992: 34): “Supply-side policies are fundamentally flawed since as long as drug profits are sufficiently high, some people will risk any legal penalty for trafficking”  Johns similarly has claimed:

One would think that if the government were sincerely concerned with reducing, if not stopping, the use of dangerous drugs, it would have learned from past mistakes and pursued a different strategy.  The criminalization and enforcement strategies that characterized the prohibition era and now characterize the War on Drugs era have never been effective in stopping the manufacture, use, and trafficking of illegal substances.  In addition, criminalization and enforcement have brought about additional social costs (corruption, deflection of police resources, increased illegal profits, criminal justice system overloads, secondary crime, etc.)   (Johns, 1992: 1-2)

There are a number of  possibly less visible, and in some cases dangerous, consequences of a heavy handed approach at supply reduction when the demand remains high and thus the possibilities for realizing large profits.  Stares (1996), for example, has pointed what illicit operators are forced to consider are: the adoption of strategies to reduce exposure, the development of loose hierarchical structures for conducting business (no flow up and down as in a legal enterprise), physical intimidation and bribery to assure the flow of goods, and the absence of government enforced safety standards for the goods and for the workers who produce and move the goods.

The demonstrated consequences for interventions in poorer source countries found in the drug trade are not lost on the art market.  Murphy, in his review of the problem confronted by China, has observed, for example that:

The art world knows that embargo legislation in developing source nations does not prevent export; it only ensures that the traffic goes underground. (Murphy, 1995:155)

Almost twenty years ago, another analyst argued:

I start with the pessimistic premise that, so long as there is a world market for beautiful objects, a substantial amount of looting will persist no matter what regulatory system is installed, because total prevention would entail unacceptable costs.(Bator, 1982:.49)

The lengthy and detailed history of prohibition suggests, as Bator concluded, that there is little positive that will come from attempts to approach the problem of the illicit traffic in antiquities by punitive laws, no matter how draconian, aimed primarily at eradicating supply.  The failure of such laws regarding antiquities, some of which have been in place for close to a century or more, is manifest.  The thousands upon thousands of objects from China currently available in Hong Kong, London, New York and similar cities, despite strongly written leglislation by the Chinese, provides eloquent testimony to this observation.  Any solution to China’s (or Cambodia’s, or India’s, etc.) problem of plunder of cultural heritage requires action which is focused on demand, not supply.

Demand Side Strategies:  Recommendations and Conclusions:

Initially, the historical record of attempts to date to address the demand issue would provide no more grounds for optimism than policies aimed at restriction of supply.  In the United States, for example, it is clear that the attempt to prohibit alcohol use in the early part of the 20th century when the population of that country obviously wanted to continue to use that substance, amounted nothing less than a social disaster.  Similarly, the attempts of that country to restrict the use of drugs through prohibition laws manifestly have .been accompanied by an actual increase in the involvement with illicit drugs,

In brief, the record of prohibition legislation is not encouraging, at least as it pertains to both alcohol and illicit drugs.  That record suggests that care must be taken in steps to outlaw the access to goods when there remains a high demand for those goods.  Where demand remains high, the obvious consequence of prohibition, applied in this instance to the case of antiquities, would be to force the trade in these goods into a hidden and criminalised market.  

Fortunately, the record is not completely discouraging.  While hardly a total success, there has been a marked change in many parts of the world in the use of tobacco, with its use in some populations showing dramatic declines (mostly among older populations, and it has to be acknolwedged that among some populations, such as young females, there is continued high use of tobacco).  The gains in reduction in the use of tobacco in such countries as the United States and Australia have not been the result of prohibitive laws.  Instead, the reductions in smoking levels have come about as a result of a changing moral climate among consumers, that change resulting from sustained attacks on tobacco smoking by medical, public health , education and consumer groups..

The are two major components to the present argument regarding how reduction in the scale of plunder of cultural material in countries such as China might be achieved.   First, the most important steps must be taken in the destination, not the supply, countries and these steps must be directed at reducing the demand for plundered antiquities.  Second, as in the case of tobacco use, the actions taken must be seen in a broad social policy context where new laws, especially prohibitive laws, play a small role.  In some respects, the model of what might be termed “moral persuasion” suggested by Braithwaite (1993) is one which is worth exploration.  That model emphasizes that the key problem is to obtain moral compliance, and the most effect techniques to achieve this evolve around persuasion, training and education.  The model provides for legal sanctions for especially egregious cases, but argues that in general the powerful threats of the law in many situations may be counterproductive.  He argues, then, for a “pyramid” of enforcement where most actions taken (at the base of the pyramid) are “soft” approaches that are aimed at persuasion, with only a few of the serious cases (at the top of the pyramid) being handed over to the courts.

While the situation of the illicit traffic in antiquities is different than the particular regulatory climates Braithwaite is describing (such as occupational health and safety offences), what is important here is the emphasis that his approach would place on changing the moral climate regarding cultural material through education and persuasion.  The essential idea for the present problem is that the goal is to achieve a situation where consumers will not purchase objects which have been plundered from their original context.  Partly this can be done by wider campaigns of education and persuasion which are designed to send the message to the general public of the costs to human knowledge that result when archaeological sites are  plundered.  An example of how such moral understandings can build are the regulations which have been adopted by the International Council of Museums (ICOM) which provide broadly ranging regulations designed to discourage museums from acquiring objects (either by direct purchase of bequest) where the archaeological provenance is uncertain (Renfrew, 1999: 79-82).  This is no small step since the large public museums (who make up the membership of ICOM) in the past have been some of the more notorious purchasers of plundered archaeological material (Conklin, 1994).

Certainly, the occasional use of both the civil and criminal law can play a role in this process.  In the United States, major collectors, and collecting institutions, have had to face both the public embarrassment, and considerable loss of investment, when notable major hoards or objects have been seized, and then after lengthy court proceedings, returned to their country of origin.  Such legal redress is possible because the United States is one of the few destination countries that many years ago signed the 1970 UNESCO convention These steps are not possible for most cultural artifacts under current law in the UK, and it is interesting to note that the case involving the Sevso treasure (Renfrew, 1999) only became a problem when the auction house handling the sale of that material made the serious mistake of taking the objects into the United States for viewing.  Once in the US, the material could be, and was seized.

To enable the dramatic actions seen in the USA, other destination countries especially those in Europe, will need 1) to pass legislation which prohibits the importation of illicitly plundered archaeological material; and 2) to sign the international conventions which make it possible to return that material should it appear on the antiquities market.  Currrently, for example, the United Kingdom neither prohibits the importation of such material, nor has it signed either the 1970 UNESCO or the 1995 UNIDROIT conventions.  Proposals for the signing of these conventions have been advanced to the Select Committee of the UK Parliament examining issues of the traffic of illicit cultural material, and the hearing process itself makes clear how political such proposals are, since dealers in particular have lobbied the committee with the argument that such legislation is not necessary.

There is a long road ahead for those who wish to restrict the traffic in cultural material out of a nations such as China..  The present analysis, which has compared the illicit traffic in antiquities with other criminal markets, has argued that as long as demand in wealthy nations remains high, control policies which are based fundamentally in punitive, criminal laws aimed at restriction of supply, especially in poorer nations, will be circumvented by the creation of a hidden, criminal market.  Any real resolution of the problem of plundered cultural material rests in our ability to reduce demand.  While law may play an important background role in this process (and it is especially important that the wealthy nations sign the various international conventions), having an impact on what Renfrew (1999:44):refers to as “evolving moralities” calls for a much broader project which links more powerfully the advocates for plunder reduction.  Put simply, what is necessary is a moral climate where buyers will not purchase, and dealers will not sell, material that does not have a proper provenance. 
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